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Totaling about $13 billion per year,1 none of the purchases by the U.S. Postal
Service uses appropriated funds or is conducted under the Federal Acquisition
Regulation (FAR). Created by Congress to operate in a businesslike manner,
the Postal Service is self-funded and exempt from many federal procurement
laws. Postal Service procurements are instead conducted under the agency’s
own Supplying Principles and Practices (SPP)2 manual, which combines com-
mercial purchasing strategies with hybrid Government purchasing rules.

This Briefing Paper describes the Postal Service’s unique procurement
environment and highlights the key aspects of its purchasing and contract
administration regulations. Speci�cally, after describing the creation and
organizational structure and operation of the Postal Service, this Paper
discusses (1) the federal laws and rules that do, and do not, apply to the Postal
Service, (2) distinctive aspects the Postal Service’s special procurement
procedures, (3) unique administrative procedures established for Postal Service
protests, (4) contract administration issues that frequently arise on postal
contracts, and (5) claims procedures applicable to Postal Service contracts.

Background

Creation Of The U.S. Postal Service

One of the few federal agencies that can trace its existence directly to the

U.S. Constitution3, the U.S. Postal Service is proud of its long history and core

mission of binding the nation together.4 Notable employees include Benjamin

Franklin as the �rst Postmaster General, Abraham Lincoln and Harry Truman

as postmasters, Bing Crosby and Knute Rockne as mail clerks, Walt Disney as

a letter carrier, and Charles Lindbergh as an air mail pilot.5

In the 1960s, years of �nancial neglect, fragmented control, inadequate facil-

ities, highly subsidized postal rates, and political cronyism caused major

problems and led mail delivery to grind to a halt for nearly a week in Chicago.

Seeking to remedy these ills, Congress enacted and President Nixon signed the

Postal Reorganization Act of 1970. The Act replaced the Cabinet-level Post Of-

�ce Department with a new self-su�cient, independent nonpolitical agency
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called the U.S. Postal Service.6 Commencing operations on
July 1, 1971, the Postal Service7—though still technically a
federal agency8—was charged with operating in a business-
like fashion and exempted from many federal laws. The Act
proclaimed that the Postal Service’s mission was “to bind
the Nation together through the personal, educational, liter-
ary, and business correspondence of the people [by provid-
ing] prompt, reliable, and e�cient services to patrons in all

areas.”9

Management Structure

The head of the Postal Service is the Postmaster General,

who is appointed by (and can be discharged by) a nine-

member Board of Governors.10 The Governors are ap-

pointed by the President and con�rmed by the U.S. Senate,

and no more than �ve can be of the same political party.11 In

addition to the Governors, the Postmaster General and Dep-

uty Postmaster General are voting members of the board for

most matters.12 The Board of Governors functions much

like a corporation’s board of directors. The board is respon-

sible for overseeing Postal Service operations and perfor-

mance, including approving the annual plan of capital

investments in equipment and facilities.13 Because it is

subject to the Government in the Sunshine Act,14 the board

holds monthly meetings that are open to the public, but

many key decisions are made behind closed doors.15

The Postal Service’s management structure consists of a

Headquarters o�ce in Washington, D.C., and seven Area

O�ces that have purview over regional operations. While

most large purchasing projects are conducted from the

Headquarters Supply Management o�ce, regional Supply

Management o�ces will occasionally take responsibility for

conducting and administering nationwide procurement

programs. Purchasing authority is limited to the Postmaster

General, the Vice President for Supply Management,

Contracting O�cers (COs) with written statements of

speci�c authority, and others designated in writing.16 This

later group currently includes Postal Service O�cers/Vice

Presidents, certain plant managers, Postal Career Executive

Service (PCES) Postmasters, and Inspectors in Charge, who

all have purchasing authority up to $10,000. In addition,

Postmasters and Vehicle Maintenance Facility Managers

have local purchasing authority with limits between $2,000

and $1,000.17

Further re�ecting the agency’s goal of operating like a

business, the Postal Service’s o�cials have corporate titles.

The Postmaster General is thus also the Chief Executive Of-

�cer, and other top leaders have titles of Chief Operating

O�cer, Chief Financial O�cer, Chief Marketing O�cer,

Executive Vice President, Senior Vice President, and Vice

President.18

Budget & Operating Authority

The Postal Service has wide authority over its operations

and budget, which is o�-budget from that of the rest of the

Federal Government.19 Since the Postal Service’s operating

budget comes from postal revenues, not appropriations,

Congress has less sway over Postal Service �nances than

other federal agencies. Still, several congressional commit-

tees and subcommittees have purview over postal opera-

tions and top postal o�cials are regularly called as witnesses

at their hearings.20

The Postal Service receives no Government funding for

operating expenses and relies on the sale of postage, prod-

ucts, and service to fund its operations. The Postal Service

has substantial freedom to manage its own a�airs and is one

of the few federal agencies that can sue and be sued in its

o�cial name.21 While the Postal Service has wide-ranging

operational authority, it does not have unfettered authority

to set or change postal rates. Postage rates are set separately

for “market dominant” products (such as First Class Mail,
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Periodicals, and Standard Mail) and “competitive” products
(such as Priority Mail, Priority Mail Express, and Com-
mercial Package Services). Rates for market-dominant
products must be set at no higher than the annual increase in
the Consumer Price Index. Rates for competitive products
must cover attributable cost and contribute a designated
margin beyond that. While the Postal Service has the power
to initially set rates for these products, the rates are subject
to review by the Postal Regulatory Commission to ensure
statutory and regulatory compliance.22

Purchasing Freedoms

Chief among the federal laws that do not apply to the
Postal Service are those dealing with public contracts.23 Al-
though freed from most federal procurement constraints by
the Postal Reorganization Act of 1970, the Postal Service
initially did not stray far from the purchasing rules employed

by other federal agencies. Over time, the Postal Service

began to take greater advantage of its procurement

freedoms.24 In 1987, the Postal Service issued the USPS

Procurement Manual, which replaced the Postal Contract-

ing Manual with “plain English” text.25 This manual sought

to create a balanced set of procurement rules that ensured

fairness to contractors but allowed COs to exercise greater

business judgment. The highlights of this manual were

described extensively in a previous Briefing Paper.26

In 1997, the Postal Service replaced these regulations

with the USPS Purchasing Manual, which included still

more commercial purchasing concepts and continued down

the road toward providing greater �exibility and discretion

to COs.27 In January 2002, as discussed in-depth in another

Briefing Paper,28 the Postal Service again revised its

purchasing regulations, further distancing its procurement

rules from typical federal agency regulations and relying

increasing on commercial buying practices.29

Another major change occurred in 2005, when the Postal

Service issued a new manual called the Interim Internal

Purchasing Guidelines (IIPG), which was later replaced by

the Supplying Principles and Practices (SPP) manual.30 Un-

like its previous procurement policies, these manuals were

not issued as regulations.31 The Postal Service also rescinded

all previous purchasing regulations, leaving only 12 pages

of purchasing-related regulations that cover mostly tangen-

tial matters and do not describe how the agency conducts its

procurements.32

Since the Postal Service’s current purchasing rules were

not issued as regulations, enforceability is an open question.

When issued as a regulation, the Postal Service’s former
procurement rules had the force and e�ect of law.33 Since
the SPP—the agency’s current procurement rules—were
not issued as a regulation, the SPP does not have the force

and e�ect of law.34 The Postal Service, however, may still

be legally bound to comply with the SPP. Although the SPP

states it is “intended for internal use only” and is “advisory

and illustrative,”35 it is the agency’s �nal and o�cial state-

ment of its purchasing policies. The SPP is also written as if

it is meant to be followed by purchasing o�cials, with the

word “must” appearing over 1,700 times—almost three

times per page. In these circumstances, a court could

conclude that the SPP constitutes the Postal Service’s de

facto regulations and the agency is thus legally obligated to

follow them.36

Purchasing O�ces

All Postal Service procurement authority emanates from

the Supply Management o�ce based at Postal Service Head-

quarters in Washington, D.C. The Supply Management of-

�ce is headed by the Vice President, Supply Management,

who reports to the Postal Service Chief Financial O�cer.

The procurement function of the Supply Management o�ce

is organized into �ve separate groups, called “Portfolios”—

Transportation, Technology Infrastructure, Mail and Opera-

tional Equipment, Commercial Products and Services, and

Facilities. Each Portfolio is further broken down into Cate-

gory Management Centers (CMCs), which focus on sub-

groups of procurement within the CMC.

While the Supply Management o�ce is headquartered in

Washington, D.C., some Portfolios and CMCs are conducted

out of regional Supply Management o�ces. For example,

the Mail and Operational Equipment Portfolio is based in

Merri�eld, Virginia and the Vehicles and Delivery/Industrial

Equipment CMC is based in Philadelphia, Pennsylvania.

Supply Management also has separate o�ces responsible

for policy, compliance, planning, asset management, and

outreach.37

Applicable Federal Laws & Rules

Although exempt from most federal laws and rules, Postal

Service purchasing is still subject to a handful of important

and far-reaching federal laws.38

Contract Disputes Act

Claims and disputes proceed in accordance with the

Contract Disputes Act (CDA),39 the same dispute resolution
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method that governs other federal agencies. As discussed in

more detail later in this Briefing Paper, the Postal Service

Board of Contract Appeals (PSBCA) is the only remaining

federal board of contract appeals dedicated to hearing

disputes arising from the contracts of a single agency.40

Freedom Of Information Act

As with other federal agencies, the Postal Service is

subject to the Freedom of Information Act (FOIA).41 Under

FOIA, you may request records maintained by the Postal

Service, and such records (including electronic records)

must be provided to you unless a FOIA exemption applies.42

The Postal Service must also respond to your request within

20 business days after receipt.43 Typical FOIA exemptions

include records containing “con�dential commercial or

�nancial information” or “trade secrets,”44 so you will not

be provided with the portions of a document that contain

this type of information.

Unlike other federal agencies, the Postal Service has an

additional “good business practice” exemption. Under this

special exemption, the Postal Service is not required to

release “information of a commercial nature, including trade

secrets. . .which under good business practice would not

be publicly disclosed.”45 This is potentially a broad

exemption. The U.S. Court of Appeals for the Fourth Circuit

upheld a withholding of information on this ground when

the Postal Service demonstrated that commercial entities do

not disclose the material being requested (spreadsheets

detailing contract quantity and pricing information).46 By

contrast, a federal district court held that the good business

practice exemption was “not so vague as to leave a Postmas-

ter General with unfettered discretion as to what may be

withheld from disclosure.” The court thus found that the

good business practice exemption was an insu�cient basis,

by itself, to withhold information (names and duty stations

of Postal Service employees) that was not “commercial” in-

formation, even though of a type a private corporation might

not disclose.47 And when the Postal Service sought to

employ the good business practice exemption to justify the

withholding of a contractual agreement with a delivery

partner, the district court rejected the contention and held

that the entire agreement must be released under FOIA. The

court found that if Congress had intended to exempt from

disclosure contractual agreements between the Postal Ser-

vice and private entities, it would have so stated.48

Because information you submit to the Postal Service

could become the subject of a FOIA request, when submit-

ting documents that contain con�dential information you
should identify the documents with the legend “Privileged
Business Information—Do Not Release.” The use of this
legend requires the Postal Service to notify you promptly
when the information is sought by a FOIA requester and
provide you with an opportunity to state the information
should not be released. If you object to disclosure, you
should demonstrate why the information sought is consid-
ered con�dential or otherwise exempt from disclosure.
Whenever possible, such statements should be supported by
a certi�cation from an authorized company o�cer.49

Labor Policies

Although the Postal Service is charged with operating in
a business-like fashion, it is not exempt from the Service
Contract Act,50 the Davis-Bacon Act,51 and the Walsh-
Healey Public Contracts Act.52 Thus, the Postal Service
must ensure that its contractors and subcontractors pay their
service employees and construction workers the prevailing
wage rate and fringe bene�ts. Some Postal Service contracts,
however, are exempt from these requirements. For example,
contracts with common carriers for mail transportation on
regularly scheduled runs over established routes and con-
tracts for mail service with an individual owner/operator are
exempt from the Service Contract Act.53

In addition, the Miller Act54 applies to the Postal Service.
It requires for all �xed-price construction contracts in excess
of $100,000, that the prime contractor furnish a performance
bond and a payment bond ensuring payment to the persons
supplying labor and materials in the course of performance
of the contract.55

Prompt Payment Act

The Prompt Payment Act56 requires the Postal Service to
make timely payment to you on your invoices and imposes
an interest penalty for noncompliance. Under the Act, if no
payment date is speci�ed in the contract, the Postal Service
must pay you no later than 30 days after receipt of a proper

invoice (assuming delivery, inspection, and acceptance have

occurred). If payment is not made within 30 days, or shorter

period for progress payments under a construction contract,

the Postal Service must automatically include interest in its

late payment. If the Postal Service fails automatically to

include interest on its late payment to you and you bring this

failure to the agency’s attention, you are then entitled to

receive double interest.57

Contract Fraud

The independent U.S. Postal Service O�ce of Inspector
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General (OIG) regularly issues reports on the Postal Se-

rvice’s contracting activity and also investigates contract

fraud. In 2009, the OIG established the Major Fraud Investi-

gations Division (MFID), which investigates fraud allega-

tions under contracts valued at $250,000 or more. The MFID

also investigates allegations that become national in scope

or multi-jurisdictional.58

The Postal Service is speci�cally covered under the

Program Fraud Civil Remedies Act,59 which allows the

agency to bring actions against contractors for false claims

that amount to less than $150,000 per instance. While the

Program Fraud Civil Remedies Act was speci�cally made

applicable to Postal Service, it is open to question whether

the civil False Claims Act60 applies. Since the False Claims

Act is a statue that deals with contracts and funds, and the

Act is not speci�cally made applicable to the Postal Ser-

vice,61 it could be inapplicable under the general exemption

in the Postal Reorganization Act.62 Under similar reasoning,

the Anti-Assignment Act63 and Antide�ciency Act64 have

been found to be inapplicable to the Postal Service.65

Special federal criminal laws apply to anyone who

tampers with the mail, and these laws are not limited solely

to postal employees. Thus, if your work for the Postal Ser-

vice brings you in contact with the mail, be aware that it is a

crime to steal, delay, destroy, or desert the mail.66

Standards Of Conduct

The Standards of Ethical Conduct for Employees of the

Executive Branch issued by the O�ce of Government Eth-

ics67 speci�cally apply to the Postal Service.68 The Stan-

dards of Conduct prohibit postal employees from soliciting

or accepting a gift from a “prohibited source.”69 If you have

a Postal Service contract, you are a “prohibited source” to

your CO and other postal o�cials.70 While postal o�cials

cannot accept gifts from you, there is a de minimis excep-

tion that allows unsolicited gifts valued at $20 or less.71

Under this exemption, postal o�cials could accept an o�er

of lunch during a meeting with you, but they will typically

ask to pay for their fair share of any such expense. The Stan-

dards of Conduct also place restrictions on the activities of

postal o�cials who are in the midst of employment discus-

sions with contractors and place some restrictions on the

activities they may engage in when employed by

contractors.72

Inapplicable Federal Laws & Rules

Competition In Contracting Act

The Competition in Contracting Act of 1984,73 which ap-

plies to both military and civilian agency acquisitions,

imposes the requirement for “full and open” competition in

Government procurement and provides a statutory frame-

work for implementing that requirement. CICA requires that

competitive procedures be used whenever possible with the

objective that “full and open competition” be achieved.74 In

CICA, Congress changed the statutory preference from

formal advertising to competitive procurement and made

the use of negotiated procurement an acceptable competi-

tive procedure. CICA also limits the circumstances for

noncompetitive (sole-source) procurement and requires

advance approval for each use.75 In addition, the statute

requires that agencies use advanced planning and market

research to facilitate full and open competition76 and

prohibits agencies from entering into noncompetitive

contracts because of insu�cient planning.77 None of these

CICA requirements applies to the Postal Service.78

Federal Acquisition Regulation

The FAR79 is the single Government-wide regulation for

use by military and nearly all civilian agencies in their

acquisition of supplies and services with appropriated funds.

While individual agencies can supplement the FAR, their

own regulations must be limited to coverage of the speci�c

needs of the agency that are not addressed in or inconsistent

with the general guidelines of the FAR. Otherwise, agencies

must obtain authorized deviations from the FAR.80 The FAR

does not apply to the Postal Service,81 but some of its

concepts have found their way into the Postal Service’s

purchasing rules.

Cost Accounting Standards

The Cost Accounting Standards (CAS) are uniform cost

accounting standards for use in all military and civilian

negotiated contracts and subcontracts above certain dollar

thresholds.82 These standards and the regulations of the CAS

Board do not apply to Postal Service contracts.83 The Postal

Service occasionally employs the Defense Contract Audit

Agency or other consultants to perform �nancial or contract

audits. They may be unaware that the CAS do not apply to

your Postal Service contract, which could incorrectly lead

them to conclude that the accounting records for your postal

contract are inadequate.
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Administrative Procedure Act

The Administrative Procedure Act (APA)84 sets mini-

mum standards of administrative procedure that federal

agencies must follow. Although the APA is generally inap-

plicable to the exercise of the powers of the Postal Service,85

federal courts may still have the power to review certain

Postal Service actions on the basis of other statutes or

through federal common law or to apply APA standards of

review to challenged Postal Service actions.86

Truth In Negotiations Act

The Truth in Negotiations Act (TINA) (also referred to

as the “truthful cost or pricing data” statute)87 requires

federal agencies to obtain cost and pricing data from of-

ferors under any contract expected to exceed $750,000 un-

less an exemption applies. Contractors are also required to

certify the accuracy, currency, and completeness of cost and

pricing data and may be liable for defective pricing claims if

that information is later found to be insu�cient.88

TINA does not apply to the Postal Service—at least by

statute. Similar TINA principles can be made applicable to

your contract by the clause entitled “Price Reduction for

Defective Cost or Pricing Data (March 2006).”89 The Postal

Service may use this clause whenever price analysis or other

techniques are insu�cient to determine price

reasonableness. Unlike other federal agencies, there is no

minimum dollar threshold for its application or statutory

exemptions governing its use. Contractor certi�cations of

cost or pricing data are required for all noncompetitive

contract actions valued at $1 million or more and in other

circumstances.90 If a contractor refuses to provide requested

cost or pricing data, the CO must withhold award and refer

the matter to a higher level o�cial.91

Small Business Act

The Small Business Act92 was designed to assist small

business concerns and small business concerns owned and

controlled by socially and economically disadvantaged

individuals. It is administered by the Small Business

Administration. A common method by which the Govern-

ment gives preferences to small business concerns under the

Act is by setting aside or reserving all or a portion of a

proposed procurement for exclusive participation by small

business �rms. Extensive regulations have been promulgated

that establish standards on whether a particular business

quali�es for a set-aside procurement. While the Act does

not apply to the Postal Service, the agency encourages

awards to small businesses and requires large businesses
holding contracts over $1 million to have subcontracting
plans and issue quarterly reports.93

O�ce Of Federal Procurement Policy Act

The O�ce of Federal Procurement Policy Act established
the O�ce of Federal Procurement Policy (OFPP) with the
authority to direct federal procurement policy. The intent of
Congress in enacting this legislation was to provide an
economical and e�cient system of procurement, use of
Government property, disposal of surplus property, and re-
cords management.94 The OFPP has no authority over the
Postal Service.

Procurement Integrity Act

The Procurement Integrity Act95 (1) prohibits knowingly

disclosing or obtaining contractor bid or proposal informa-

tion or source selection information before contract award,

(2) requires agency o�cials to report contacts by bidders or

o�erors relating to nonfederal employment and to reject

such possibility or disqualify themselves from further work

on the procurement, and (3) prohibits certain agency o�cials

who have participated in contract actions over $10 million

from accepting compensation from the contractor for one

year after their participation. Neither the Act nor its imple-

menting FAR provisions96 apply to the Postal Service. Keep

in mind, however, that many of the activities prohibited by

the Act are similarly prohibited by other statutes or regula-

tions that do apply to the Postal Service.

Voluntary Compliance

Although under no statutory obligation to do so, the

Postal Service has occasionally complied with statutes and

regulations on Government procurement that are not ex-

pressly applicable to it. For example, the Postal Service’s

procurement policies state a preference for domestic end

products, but the agency is not obligated to comply with the

Buy American Act.97 The Postal Service is included in the

World Trade Organization Government Procurement Agree-

ment (WTO GPA) and Free Trade Agreement (FTA), which

treats a wide variety of foreign countries as equivalent to

domestic.98 At one time the Postal Service voluntarily

complied with the Drug-Free Workplace Act,99 but now no

longer does so.

The Postal Service also voluntarily complies with the

Anti-Assignment Act,100 which restricts your ability to as-

sign a federal contract and claims arising under it to a third

party. While the Postal Service is exempt from this Act,101
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Postal Service contracts typically contain similar restric-
tions on assignment.102 Because the Postal Service is exempt
from the Act, however, it may withhold payments on one
contract as a set-o� for amounts that are owed on other

contracts.103

Special Postal Service Purchasing Rules

Few Remaining Regulations

When the Postal Service issued the IIPG, later supplanted

by the SPP, it revoked all prior purchasing regulations,

handbooks, circulars, and instructions.104 That left a mere

12 pages of regulations that touch upon procurement. These

remaining regulations cover the following topics: (a) busi-

ness relationships, (b) disagreement procedures (similar to

agency level protests) (c) claims and disputes, (d) interest

on claims, and (e) suspension and debarment.105 All other

Postal Service procurement policies are set out only in the

SPP.

Notable among these remaining regulations is the Postal

Service’s ability to decline to accept or consider proposals

from a person or organization that “fails to meet reasonable

business expectations or provide a high level of con�dence

regarding quality, prompt service, and overall

professionalism.”106 Such action may be taken without

instituting suspension and debarment procedures, but the

disquali�ed entity may contest the action before the agency’s

Supplier Disagreement Resolution O�cial (SDRO).107

Since such action is tantamount to a debarment, any entity

so disquali�ed would have a protectable liberty interest

under the due process clause of the Fifth Amendment to the

U.S. Constitution.108

Supplying Principles & Practices Manual

The Postal Service’s purchasing policies and contract

clauses are contained in the SPP manual, which was �rst is-

sued in May 2006 and is revised annually.109 These policies

were not issued as regulations, so they are not binding on

contractors unless speci�cally referenced in your contract.

As the name suggests, the SPP manual consists of two

components: Supplying Principles and Supplying Practices.

The eight Supplying Principles are Authority and Responsi-

bility, Best Value, Ethics and Social Responsibility, People

and Culture, Planning and Strategies, Statutory and Regula-

tory Requirements, Supplier Relations, and Technology.

These principles set out the agency’s strategic purchasing

elements and overarching principles.110

(1) Supplying Principles. While the Supplying Principles
encompass only nine pages, they contain some fundamental

and intriguing concepts. Best value is the basis for all

purchasing decisions.111 Sustainability and environmental

responsibility is encouraged, though the emphasis is on cost-

e�ective purchases and sustainability that produces long-

term cost reductions. Leveraging the agency’s purchasing

power through centralized procurement is another

principle.112 Suppliers are considered “essential and valued

business partners,” and the Postal Service will treat its sup-

pliers “in a fair, objective, and business-like manner.”113

But all suppliers are not created equal. The Postal Service

will manage its supplier relationships based on the potential

impact that the supplier’s performance will have on the

agency’s operational and �nancial position.114 Diversi�ca-

tion of the supplier base is another principle, but the Postal

Service achieves this without set-aside programs.115

(2) Supplying Practices. The Supplying Practices portion

of the SPP is more extensive, encompassing 430 pages, and

is broken down into the following topics:116

E General Practices

E Process Step 1: Identify Needs

E Process Step 2: Evaluate Sources

E Process Step 3: Select Suppliers

E Process Step 4: Deliver and Receive Requirements

E Process Step 5: Measure and Manage Supply

E Process Step 6: End of Life

E Commodity Speci�c

The SPP also sets out the Postal Service’s standard solic-

itation provisions and contract clauses. While many of these

clauses are similar to FAR clauses, most have subtle—and

often not so subtle—di�erences.117 The most important dif-

ferences between the procurement policies expressed in the

SPP and those in the FAR are discussed below.

Single Procurement Method

Under the FAR, there are two main types of competitive

procedures: (1) soliciting sealed bids (also known as “formal

advertising”) and (2) requesting competitive proposals (also

known as “negotiated procurement”)118 The Postal Service,

however, employs only one procedure for soliciting and

awarding contracts: negotiated procurement.119 Thus, the
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Postal Service need never reject your proposal on the basis
that it is nonresponsive because it has the freedom to ask
questions concerning your proposal and to ask you to revise
your proposal. Also, because the Postal Service employs
only negotiated procurement techniques, there is no public
bid opening at which all bid prices are revealed. Thus, you
may be left guessing about the prices proposed by unsuc-
cessful o�erors.

The Postal Service frequently uses reverse action tech-
niques, but these are also considered negotiated
procurements. While the supplier with the lowest bid in a
reverse auction typically wins, the CO must still consider all
applicable business conditions and apply any stated evalua-
tion factors. In addition, the CO may enter into discussions
or negotiations following acceptance of a winning bid to
ensure the Postal Service receives best value.120

Competition

Unlike federal agencies governed by the FAR, under the
SPP there is no requirement that the Postal Service seek “full
and open competition.”121 Rather, when the Postal Service

employs competitive purchase procedures, it need only seek

“adequate competition whenever feasible.” Adequate com-

petition means the solicitation of a su�cient number of the

best quali�ed suppliers to ensure the required quality of

goods and services are obtained and the price is fair and

reasonable.122 The mere solicitation of a su�cient number

of suppliers is considered su�cient to achieve adequate

competition. Nonetheless, the SPP recognizes that best

value is generally achieved through competition,123 and 80%

of Postal Service contracting actions were awarded competi-

tively in �scal year 2015, amounting to $8 billion of the

nearly $10 billion total contract actions.124

Noncompetitive Purchases

The Postal Service has broad authority to make noncom-

petitive purchases, but also has strict procedures that govern

how such determinations are made. The SPP lists four gen-

eral “business scenarios” in which noncompetitive purchas-

ing would be appropriate:125

(1) Sole Source. When only one supplier exists that is

capable of satisfying a requirement.

(2) Industry Structure or Practice. When the industry

producing or supplying the required goods or ser-

vices is structured in a way that renders competi-

tion ine�ective (e.g., regulated industries, educa-

tional institutions, nonpro�ts, and utilities.)

(3) Compelling Business Interests. When there is a
business interest so compelling that purchasing
noncompetitively outweighs the bene�ts of
competition. Examples include an urgent require-
ment and a supplier innovation that promotes the
Postal Service’s objectives.

(4) Superior Performance. When a supplier’s superior
performance and its contributions to the Postal Se-
rvice’s business merit a noncompetitive award. As
an example, when a supplier has performed at a
“high level” or provided “superior performance”
that has bene�ted Postal Service operations, the
supplier’s contract may be extended or expanded.

If one of these scenarios is met, and the requiring activity
or Purchase Team wishes to proceed noncompetitively, it
must submit a Noncompetitive Purchase Request (NPR) to
the CO. The NPR must set out the noncompetitive justi�ca-
tion, the market research performed, the estimated cost, and
whether future purchases may be made noncompetitively.
The NPR requesters must also certify that they have no
�nancial interest or con�ict of interest with any party
interested in the purchase.126 Contract modi�cations that are
outside the scope of the contract are also subject to the
noncompetitive purchase review process.127

All noncompetitive procurement requests above $10,000
must be approved by the appropriate Supply Management
group manager. If the estimated value of the purchase is
expected to exceed $250,000, the Postal Service Vice Presi-
dent of the requesting o�ce must sign the NPR. Noncom-
petitive purchases valued at $10 million or more, and

noncompetitive purchases of professional, technical, and

consulting services valued at $1 million or more, must be

reviewed and approved by the Vice President, Supply

Management.128

For purchases expected to exceed $1 million, the NPR

must also be submitted to the Postal Service Competition

Advocate for an independent review. The Competition

Advocate will review the NPR justi�cation and consider a

variety of factors. Some of these factors include whether the

speci�cations are too restrictive, whether the NPR re�ects

commercial best practices, whether future competition of

the requirement is achievable, and the impact on supplier

diversity. The Competition Advocate provides recom-

mendations to the CO, who must address each one in writ-

ing and work collaboratively to resolve any remaining

di�erences.129 The Competition Advocate also issues an an-

nual report on noncompetitive purchasing activity.130
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Publicizing Purchase Opportunities

Whether and how to publicize a purchase opportunity is
left to the judgment of the Purchase Team and is not based
on monetary thresholds. For a competitive purchase op-
portunity, if there is any doubt that an already identi�ed pool
of sources are the most capable sources or will lead to ade-
quate competition, the SPP instructs that the Purchase Team
should publicize. Like other federal agencies, one method
of publication is the Government Point of Entry (GPE),
online at www.fedbizopps.gov. The Postal Service also
publicizes its purchase opportunities in other media.131 The
only publication event based on a monetary threshold is the

requirement that all noncompetitive contract awards valued

at $1 million or more be publicized in the GPE.132

The Postal Service occasionally posts a presolicitation

“sources sought” notice to identify potential suppliers.

Potential suppliers must respond to this notice by the due

date to ensure inclusion on the solicitation mailing list, as

there may be no other notice of the opportunity.133 Similarly,

the Postal Service often limits purchase opportunities to sup-

pliers that have been prequali�ed, so potential suppliers

should look for and respond to prequali�cation notices.134

Prequali�cation

Prequali�cation is the upfront identi�cation of the most

highly quali�ed suppliers and the process is regularly used

by the Postal Service. Prequali�cation may be used for com-

mercially available goods or services purchased routinely or

for an individual purchase or series of purchases.135 While

prequali�cation opportunities are not automatically publi-

cized, if the agency has any doubt that the identi�ed pool of

sources has the most capable suppliers or will lead to ade-

quate competition, the opportunity should be publicized.136

When a purchase is limited to prequali�ed o�erors, you must

successfully make it through the prequali�cation process to

participate in the competition for the purchase.137

Suppliers are evaluated for prequali�cation opportunities

by applying evaluation factors that concentrate on past per-

formance and supplier capability. The Postal Service may

also examine a supplier’s �nancial records and conduct an

on-site survey.138 When there is a large group of suppliers

that meet prequali�cation requirements, the Postal Service

may prequalify only the most quali�ed suppliers.139 All sup-

pliers that responded to the prequali�cation announcement

must be noti�ed of whether they were included or excluded

and a debrie�ng is available to those that have not been

selected.140

The SPP does not prescribe a length of time in which a
prequali�cation list remains in e�ect, but it does provide
that the agency should periodically reassess prequali�ed
suppliers to ensure they remain quali�ed and accessible.
The Postal Service should also consider whether new sup-
pliers should be included on the list. The Postal Service may
remove a supplier from the list for “good business reasons,”
but must inform the supplier and provide an explanation for
the decision.141

Solicitation & Proposal Evaluation

As with other federal agencies, Postal Service solicita-
tions must include a description of the evaluation factors
that will be considered, their weights, how they will be
evaluated, and the relative importance of price to other
factors.142 The relationship of cost/price factors to other
evaluation factors should be stated in general terms, and no
solicitation should establish a strict mechanical relationship
between the cost/price factors and any other factors.143 Past
performance and supplier capability must always be in-
cluded as evaluation factors, and the risk of successful per-
formance should always be considered.144

When competitive purchase procedures are used, the
Postal Service’s Proposal Evaluation Team will compare
the relative value o�ered by each proposal to the
competition. This comparison is considered extremely
important. It must describe not just the di�erences between
proposals, but assess the value of the di�erences or the
impact the di�erences will have on the Postal Service. The
Proposal Evaluation Team then scores and ranks proposals
by the value they o�er the Postal Service. These �ndings are

presented to the Purchase Team with narrative statements

identifying major strengths and weaknesses of the various

proposals. The Purchase Team may then use this report to

conduct discussions and potential negotiations.145

Late proposals and modi�cations—proposals submitted

after a speci�cally established deadline—may be considered

by the Postal Service if determined to be in the best interests

of the Postal Service. Normally, the Postal Service will

consider late proposals when doing so would not cause a

delay in the evaluation process, or the proposal was late

because of mishandling, or the proposal o�ers a signi�cant

cost, quality or technical bene�t. If a late proposal or

modi�cation is not considered, the Postal Service must so

notify the supplier.146

Preaward Discussions & Negotiations

The Postal Service has more freedom to communicate
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with o�erors during a procurement than other federal
agencies. Under the SPP, the term “discussions” includes all
communications between the Postal Service and its suppli-
ers during the purchasing process.147 There is thus no need
to distinguish between “discussions” and “clari�cations” as
any communication with an o�eror is encompassed within
the term “discussions.”148

The Postal Service is not required to engage in equal
discussions with all o�erors. Thus, if the Postal Service
holds discussions with one o�eror, or a set of o�erors, it is
not required to hold discussions with other o�erors if there
is no business necessity for doing so. The Postal Service

may also set di�erent deadlines for various o�erors to revise

their proposals as long as the time provided to them is rea-

sonable in view of the complexity and extent of issues

discussed. Notwithstanding this �exibility, the Postal Ser-

vice must still treat all suppliers fairly.149 And when the

Postal Service does engage in discussions with an o�eror, it

is obliged to allow that o�eror su�cient time to revise its

proposal in light of those discussions.150 Even if you are not

given notice of a speci�c opportunity to revise your pro-

posal, you still may modify or withdraw your proposal at

any time before the contract is awarded.151

Once the Postal Service has determined which o�eror is

the likely awardee, it may commence negotiations with that

o�eror to come to �nal agreement on contract terms and

price. Before opening negotiations, the Purchase Team is

instructed to categorize its negotiation objectives into must

or give points. The SPP describes a scenario where the

selected o�eror has a proven record of on-time delivery but

is proposing a price higher than the target price recom-

mended by the pricing analyst. In a compromise, the Postal

Service would agree to a higher price than recommended by

the pricing analyst but lower than the price o�ered in the

original proposal.152 Although not mentioned in the SPP, in

this scenario the o�eror could similarly seek a concession

from the Postal Service in return for its lower price.

While the SPP a�ords the Postal Service �exibility to

engage in post-selection negotiations with the selected of-

feror, there is a limit to how far the parties can go in agree-

ing to changes in contract terms. The changes cannot be so

extensive that they would vitiate the rationale for the origi-

nal determination that the selected o�eror’s proposal was

the best value proposal. In that case, other o�erors could

contend that the selection basis was no longer valid and they

should be given the same opportunity to revise their propos-

als to address the new requirements.

While the Postal Service is permitted to make an award

without engaging in discussions or negotiations, the SPP

contemplates that this would be a “rare instance.” The SPP

notes that it is always prudent to hold discussions with of-

ferors for reasons of clari�cation and post-selection negotia-

tions with the selected o�eror can improve the value of the

o�er.153

Best Value

Best value decisionmaking is the hallmark of Postal Ser-

vice purchasing and all contract awards are based on this

selection principle. While often an elusive concept, best

value is de�ned as the outcome that provides the optimal

combination of lowest total cost of ownership, technology,

innovation and e�ciency, assurance of supply, and quality

that meets the Postal Service’s needs.154 Postal Service

requests for proposals must fully identify the best value

criteria that will be considered in the ultimate award

determination.155

After proposal evaluation, comparative analysis, ranking

of proposals, and any discussions or negotiations with

selected suppliers, the CO makes an award recommendation

to the Purchase Team. In determining which proposal pre-

sents the best value, the Purchase Team must consider the

relative value o�ered by each supplier in relation to the com-

petition and whether a lower cost proposal is worth the lesser

technical value or higher risk. These judgments must be con-

sistent with the relative signi�cance of the evaluation fac-

tors and the relationship between cost and other factors

described in the solicitation.156

Unlike other federal agencies, the CO is ultimately

responsible for making the source selection decision. While

the entire Purchase Team is expected to participate in this

process and reach a consensus on the selection decision, if

consensus cannot be reached, the CO must ultimately make

the best value decision.157

If a newly awarded contract exceeds $500,000 and is

deemed to have signi�cant subcontracting opportunities, the

award is normally published at http://www.fedbizopps.gov.

All noncompetitive contract awards valued at $1 million or

more must also be publicized.158 If a contract award exceeds

$5 million, or if deemed to be highly visible or sensitive,

one-day advance notice of the anticipated award date is

given to various high level postal o�cials, and this notice

may in turn be passed along to members of Congress.159
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Multiyear Procurement

In contrast to the rest of the Federal Government, where
agencies rely on annual appropriations, the Postal Service
collects its own revenues and receives no funding from
Congress (except for revenue foregone and various
reimbursements). Thus, Postal Service procurements are not
a�ected by the congressional appropriations process and
Postal Service contracts do not contain a “Limitation on
Funding” clause.

Socioeconomic Programs

Unlike the rest of the Federal Government, the Postal Ser-
vice does not set-aside purchases for small businesses or
participate in the Small Business Administration’s 8(a)
program to award contracts to speci�ed disadvantaged busi-
ness concerns.160 The Postal Service does, however, encour-
age the participation in its purchases of “small, minority,

and woman-owned businesses” as prime contractors and

subcontractors.161

To this end, the Postal Service participates in various

outreach programs, makes available a formal registration

process for potential suppliers,162 sta�s a supplier diversity

o�ce, and includes a variety of socioeconomic-based provi-

sions in its contracts. Each supplier that has a contract

valued in excess of $500,000 is thus required by contract

provision to submit quarterly reports on its subcontracting

under that contract. For contracts valued over $1 million,

suppliers must prepare a contract-speci�c plan for subcon-

tracting, and that plan must be agreed to before contract

award.163

Intellectual Property

Like other federal agencies, the Postal Service has simi-

lar concepts of unlimited rights, limited rights, and restricted

rights in data.164 But unlike other federal agencies, the Postal

Service may obtain title—not just unlimited rights—to intel-

lectual property. Reasons for doing so include ensuring the

ability to maintain, repair, or modify equipment; recouping

development costs; developing or enhancing equipment for

Postal Service use; protecting its position in the competitive

marketplace; and ensuring competition for spare parts.

When seeking title instead of unlimited rights, the Postal

Service must give full consideration to the costs and bene�ts

of the chosen approach.165

The SPP recognizes that suppliers that develop intel-

lectual property at private expense may not wish to part with

such rights or would only do so at a substantial cost to the

agency.166 In this regard, the Postal Service has a special so-
licitation provision under which suppliers may propose
alternate intellectual property rights.167 Discussions over
intellectual property rights can involve the discussion of
proprietary information and the Postal Service will agree to
keep such information con�dential by entering into nondis-
closure agreements.168

Postemployment Restrictions

Unique among federal agencies, the Postal Service has
two standard contract terms that impose restrictions and
reporting requirements relating to a contractor’s employ-
ment of former Postal Service employees. One of these pro-
visions requires a supplier to identify any former Postal Ser-
vice employee that the supplier proposes to engage, directly
or indirectly, in performing the contract. This provision also
gives the Postal Service the right to require the supplier to
replace the proposed individual with an equally quali�ed
individual.169 On occasion, this requirement has been

waived by the Postal Service upon a supplier’s request and

showing that compliance would impose a substantial burden.

Not mentioned in the clause itself, but presumably implied

by law, the CO must have a reasonable basis to reject a sup-

plier’s proposed use of a former postal employee.

A separate provision also prohibits suppliers from con-

tracting with former high level Postal Service o�cials (for-

mer o�cers or PCES level o�cials) as key personnel,

experts, or consultants. The prohibition lasts for one year af-

ter the former o�cial’s retirement from the Postal Service

and only applies if the o�cial would be performing substan-

tially the same duties as they performed during their Postal

Service career.170

It is arguable that these clauses are unenforceable on the

grounds that the Postal Service lacks authority to impose

postemployment restrictions beyond those that Congress

created.171

Disagreements & Protests

Postal Service procurements are not subject to Govern-

ment Accountability O�ce (GAO) bid protest

jurisdiction.172 After its creation, the Postal Service had its

own internal bid protest adjudication process that roughly

approximated GAO’s process. That process was discontin-

ued in 2005 and replaced with a two-step internal “disagree-

ment” process in which the �nal decision is issued by the

SDRO. The disagreement process covers any challenge aris-

ing from the Postal Service’s acquisition of property or
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services.173 Alternatively, protests can be �led in the U.S.
Court of Federal Claims.174Disagreements generally fall into
two categories: (1) those arising from the issuance of a so-
licitation or prequali�cation procedure, and (2) those arising
from the award, or proposed award, of a contract. A dis-
agreement is commenced by sending a written communica-
tion describing the nature of the complaint to the CO in
charge of the challenged procurement. Deadlines are tight,
so disagreements should be �led as early as possible. For
disagreements that concern alleged improprieties in a solici-
tation, the CO must receive the disagreement before o�ers
are due. For disagreements that concern the award of a

contract, the disagreement must be �led within 10 calendar

days of the date the supplier received notice of award or 10

calendar days from the date of a debrie�ng, whichever is

later. The CO has 10 calendar days to respond to your

disagreement.175 If your disagreement is �led before the

contract has been awarded, award will not be made while

the disagreement is pending unless “compelling circum-

stances so require.”176

If you are not satis�ed with the CO’s response, or you do

not receive a response within 10 calendar days, you may

then lodge the disagreement with the SDRO.177 There are

two separate deadlines you must meet. First, if you received

a response by the CO, you must �le your disagreement with

the SDRO within 10 calendar days from that response.

Second, regardless of whether you receive a CO’s response,

your disagreement must also be lodged with the SDRO

within 20 calendar days from when you originally �led the

disagreement with the CO.178 If you miss one of these

deadlines, the SDRO has the discretion to hear an untimely

�ling, particularly if there are extenuating circumstances

that justify the delay in �ling.179

A disagreement is lodged with the SDRO by sending an

email to SDRO�cial@usps.gov. Your disagreement should

include a copy of the original disagreement to the CO, the

CO’s response (if any), the factual circumstances relating to

the disagreement, and the remedy sought.180 Keep in mind

that, unlike in a GAO protest, the SDRO is not independent

of the Postal Service’s procurement function. The SDRO is

appointed by, and reports to, the Postal Service Vice Presi-

dent of Supply Management.181

Once your disagreement is received, the SDRO will

provide a copy to the CO, who is to notify other interested

parties about it. The SDRO may meet individually with you

or any other interested party, including the CO, and may

request the submission of additional material. If any mate-

rial you provide contains con�dential or proprietary infor-

mation, you should advise the SDRO so that appropriate

redactions are made.182 While the SDRO will likely request

and obtain additional information and material from the CO,

this information is typically viewed only by the SDRO and

not released to the supplier or any other party. This is quite

di�erent from the GAO bid protest process, in which the

CO’s report is provided to all parties and any con�dential

material can be viewed by party representatives under a

protective order.183

The SDRO is expected to issue a decision resolving the

disagreement within 30 days after it is �led, though this pe-

riod can be shortened or lengthened depending on the

circumstances.184 The regulations state that references to

non-Postal Service procurement rules or regulations will not

be taken into account.185 As to what arguments are most

likely to be considered, the SDRO “will focus on the best

value considerations and business decisions made by the

[CO].”186 Thus, suppliers that �le a disagreement should

explain why the challenged conduct prevented the Postal

Service from arriving at a best value decision. The SDRO

has the authority to direct the Postal Service to terminate the

contract award and issue a new solicitation, to recompete

the requirement, or to reevaluate the current award.187

While the disagreement process provides a relatively

quick and e�cient process for challenging a procurement

decision, there are substantial drawbacks. Unlike the GAO

process, you will not be provided with the CO’s report and

neither you nor your attorney will have access to the

administrative record. The SDRO is not an attorney, does

not engage in an adjudicative fact-�nding process, and is

not likely to be swayed by legal arguments. The SDRO is

also not independent from the procurement function, as the

position reports to the Vice President of Supply Manage-

ment188 and has other duties within that o�ce. Thus, if your

challenge involves a procurement of signi�cant size, re-

quires the resolution of legal issues, or would bene�t from

viewing the procurement record, you may be better served

bringing your protest in federal court.

Protests In Federal Court

Protests challenging a Postal Service procurement action

may be brought at the U.S. Court of Federal Claims. Federal

courts have long held that they have jurisdiction to review

the propriety of Postal Service purchasing decisions and

there is no requirement that an o�eror �rst exhaust its

administrative remedies by �ling a disagreement with the
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CO.189 A court challenge provides you an independent
federal judge and an opportunity to obtain documents relat-
ing to the protest issues. Court challenges, however, are
much more costly to pursue than using the agency’s dis-
agreement process.

In a protest brought in federal court, the Postal Service
will be required to provide the court and all parties’ access
to an extensive administrative record of all material related
to the procurement. If the record produced by the Postal
Service is inadequate, or further explanation is needed, the
court may allow supplementation of the record, including
and the taking of depositions. To prevail in a protest, the
protester must show that the Postal Service’s procurement
actions were “arbitrary, capricious, an abuse of discretion,
or otherwise not in accordance with law.” The court will
typically a�ord the Postal Service a wide degree of discre-
tion on issues of technical judgment and will not overturn a
procurement decision unless the protester can show it lacked

a rational basis or there is a prejudicial violation of regula-

tion or procedure. 190

Contract Administration

Just as the Postal Service solicitation process di�ers from

the procedures normally encountered by contractors, the

Postal Service contract administration process is also

signi�cantly di�erent. The Postal Service frequently uses

economic incentives and disincentives to encourage timely

performance and may rely on Uniform Commercial Code

principles in administering contracts. In the claims area,

Postal Service COs have greater �exibility in negotiating

changes and settling claims than found in many other federal

agencies.

Similar to other Government contracts, Postal Service

contracts require that a variety of clauses be modi�ed and

�owed down to subcontractors. But contractors should not

rely on forms developed for other federal agency contracts

because Postal Service clauses are often di�erent from their

FAR counterparts. Contractors also need to ensure that their

own subcontract terms and conditions do not con�ict with

the Postal Service’s �owdown requirements.

Authorized COs

The CO who awarded your contract will likely remain

the CO on your contract for the duration of the contract.

You should accept direction on contract performance only

from the CO or authorized Contracting O�cer Representa-

tives (CORs). CORs are typically appointed to perform day-

to-day contract administration duties, including inspection

and acceptance. The scope of the COR’s authority will be

described in the “Letter of Appointment” you receive from

the CO.191

Importantly, only the CO has authority to make changes

to a Postal Service contract, and the Postal Service may not

be bound by contractual commitments arising from an em-

ployee who does not have contractual authority.192 In some

cases, a course of dealing between the contactor and Postal

Service representatives can lead to imputed knowledge by

the CO and thus considered authorized action. For example,

the widespread and long-time practice of paying a ware-

house contractor for supplies used in authorized repackag-

ing activity was imputed to the CO and thus became

compensable.193 Also, if a postal employee causes you to

provide goods or perform services that you would not

otherwise have provided, the action can become a binding

contractual commitment if rati�ed by a CO. The Postal Ser-

vice has special procedures for ratifying such unauthorized

contractual commitments.194

Postal Service contracts typically require the contractor

to obtain written authorization from the CO before proceed-

ing with additional work caused by a change or constructive

change, but this requirement can be waived by the parties’

course of dealing. In one case, the Postal Service’s architect

instructed the contractor to perform additional work on a

project. The Postal Service later objected to paying for the

additional work, relying on a contract clause requiring

advance written authorization from the CO. The PSBCA

rejected the Postal Service’s argument, holding that a course

of dealing during performance su�ciently established that

the requirement for written authorization had been

waived.195

Adequate Assurance Of Performance

When the Postal Service is concerned that you are failing

to make satisfactory progress or that some other failure is

cause for concern, the CO may issue a written “demand for

adequate assurance.” You will then have 10 days (or longer,

if necessary) to assure the Postal Service of your ability to

perform and of the steps you will take to cure any perfor-

mance failures.196 Failure to provide adequate assurance is

grounds for default termination, so it is important that you

timely respond to any such demand. If you provide a rea-

sonable and detailed response in a timely fashion, a default

termination can be avoided.
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Inspection & Acceptance

The Postal Service employs a variety of di�erent inspec-
tion and acceptance clauses based on the nature of the
contract.197 Contractors must be given a notice of rejection
promptly, with an explanation for the rejection.198 If your
performance is rejected but is capable of being corrected,
you must be given an opportunity to do so if it can be ac-
complished within the delivery schedule. In such case, the
Postal Service may charge you for reinspection costs. If cor-
rection is not possible, the Postal Service may provide you

with an opportunity to provide a suitable substitute.199 The

CO can accept also your performance if nonconformance is

only “minor” or, if non-minor, at a reduced price.200

Acceptance of your goods or services is important be-

cause it is usually a prerequisite for payment and it normally

starts the running of any warranty period. Acceptance may

take place before delivery, at delivery, or after delivery,

depending on the contract’s provisions.201 The responsibil-

ity for acceptance is often delegated to the COR or other

representatives.202 Acceptance can be also based upon your

certi�cation of compliance if you have an established record

of successful past performance and only minimal loss would

be sustained in the event of a defect.203

Normally, acceptance by the Postal Service is conclusive

and �nal. The Postal Service must make payment on perfor-

mance that it has accepted unless the Postal Service can

prove the existence of latent defects, fraud, or gross mistakes

amounting to fraud. Thus, claims brought by the Postal Ser-

vice based on alleged performance failures will generally

not succeed if you can show that the Postal Service has ac-

cepted your performance.204 The Postal Service may revoke

its acceptance (1) if acceptance was based on a reasonable

assumption that a nonconformance would be corrected, but

it was not corrected, or (2) if a nonconformance could not

have been discovered before acceptance because of the dif-

�culty of discovery or the supplier’s assurances.205

Claims

Contractor Claims

While postal reform legislation in 2006206 may have

given the Postal Service the ability to opt out of the CDA,

the Postal Service had long been subject to the CDA and

continues to implement it. Claims and disputes under Postal

Service contracts are governed by the same procedures that

apply to other federal agencies.207 The Postal Service is

unique, however, in being the only federal civilian agency

that still has its own board of contract appeals—the Postal

Service Board of Contract Appeals (PSBCA).208

As with other federal agencies, the �rst step in the

disputes resolution process is the contractor’s submission in

writing of a claim, in an exact amount, to the CO. In certain

cases, you may also bring a claim that seeks a contract inter-

pretation or other nonmonetary relief.209 If your claim

exceeds $100,000, it must be certi�ed by an authorized of-

�cial within your company. The certi�cation must state that

the claim is made in good faith, that the supporting data are

accurate and complete to the best of the your knowledge

and belief, and that the amount requested accurately re�ects

the contract adjustment for which you believe the Postal

Service is liable. You must also state that you are authorized

to certify the claim on behalf of your company.210

Within 60 days after you submit a claim, the CO must ei-

ther issue a �nal decision on your claim or notify you when

a �nal decision will be issued.211 If the CO does not provide

a �nal decision within 60 days of receipt, you may deem the

claim denied.212 You may then appeal the CO’s denial, or

deemed denial, of your claim to either the PSBCA (within

90 days after receipt of a �nal decision) or the U.S. Court of

Federal Claims (within one year).213 You may similarly ap-

peal a CO’s �nal decision that asserts a claim against you.214

If you do not appeal a CO’s �nal decision within these

timelines, it will become binding and conclusive on you.215

Alternative dispute resolution procedures are available upon

mutual consent, but the contractor must �rst certify its claim,

regardless of dollar value.216 If your claim is pending at the

PSBCA, you and the Postal Service may agree to a settle-

ment at any time.217However, if the case is pending at the

U.S. Court of Federal Claims, the Department of Justice

will usually take over the case and the Postal Service will no

longer haves unilateral control over settlement.

In any proceeding on your claim, you will have the

burden of proving both your right to obtain compensation

(“entitlement”) and the amount due (“quantum” or

“damages”). While your goal should be to prove quantum

with mathematical precision, it is generally su�cient if the

evidence produced permits a fair and reasonable approxima-

tion of the quantum owed.218 Ordinarily, a claim will not be

rejected simply because damages cannot be proved

precisely. If su�cient evidence exists, the PSBCA can ad-

dress damages on a “jury verdict” basis, and thereby deter-

mine what portion of the contractor’s costs are

recoverable.219
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Postal Service Board Of Contract Appeals

With the consolidation of civilian agency boards of
contract appeals into the Civilian Board of Contract Ap-
peals in 2007,220 the PSBCA is the only remaining board of
contract appeals that hears cases limited to a single federal
agency.221 Unique among boards of contract appeals, you
may appeal a CO’s �nal decision by submitting a notice of
appeal to the CO for �ling with the board.222 Alternatively,
you may �le your appeal directly with the board.223

If you appeal to the PSBCA and your claim is less than
$100,000, you may elect to proceed under the board’s Ac-
celerated Procedure rules, which provide that a decision will
be issued within 180 days after the board’s receipt of your
claim.224 If your claim is $50,000 or less, or if you are a
small business and your claim is $150,000 or less, you may
proceed under the PSBCA’s Small Claims (Expedited)

Procedure. Under these rules, discovery is limited or

eliminated and a decision is provided within 120 days after

the board’s receipt of your claim.225

In 2015, the PSBCA implemented a new electronic �ling

system, which can be found at https://uspsjoe.justware.com.

Registration is required to use the system. All �lings must

be made using the electronic �ling system unless the board

permits otherwise.226

Subcontractor Claims

Because subcontractors lack privity with the Postal Ser-

vice, they normally are unable to bring suit directly against

the Postal Service; instead, claims attributable to actions

taken by the Postal Service must pass through the prime

contractor. In certain limited circumstances, subcontractors

may have direct access against the Postal Service in federal

district court. For example, in one case, a subcontractor was

permitted to place an equitable lien on a newly built post of-

�ce on which it had performed work. The subcontractor had

�rst tried to recover payment from the prime contractor, but

the prime was in �nancial di�culty and the surety refused to

pay.227

Tort Claims

Typical tort claims against the Postal Service are gov-

erned by the Federal Tort Claims Act (FTCA).228 Tort

claims relating to a contract, however, are generally consid-

ered excluded from coverage by the FTCA. The traditional

rule is that where the “tort” complained of is based entirely

upon the Government’s breach of a promise made by it in a

contract, such that the claim is in substance a breach of

contract claim, and only incidentally and conceptually also
a tort claim, it does not come within the ambit of the
FTCA.229

There may be greater ability to bring a tort claim against
the Postal Service than other federal agencies. A federal ap-
peals court has held that the FTCA provides an exclusive
remedy against the Postal Service only for torts to which the
FTCA applies.230 The FTCA would thus not preclude a
common-law tort action against the Postal Service for torts
that are not speci�cally covered by the FTCA. If this line of
reasoning is followed by other federal appellate courts, it
could open the Postal Service to many types of tort claims
that could not be brought against other federal agencies.

Recovery Of Attorney Fees

If you prevail in litigation with the Postal Service, you
may be able to recover a portion of your attorney fees and

expenses under the Equal Access to Justice Act (EAJA).231

To be eligible to recover under EAJA, the net worth of your

business (measured when the litigation began) must be no

more than $7 million, and you must have no more than 500

employees. For individuals, the net worth limit is $2 million.

If you meet these eligibility requirements, you are a “prevail-

ing party” in the litigation, and the Postal Service’s position

was not “substantially justi�ed,” then you are entitled to re-

cover your attorney fees and expenses, within certain rate

ceilings and limits.232 When a contractor prevails on some

issues, but not others, the contractor is still eligible to re-

cover attorney fees attributable to work on the prevailing

issues. The PSBCA will award attorney fees on the portion

of the action where the contractor prevailed.233

Currently, in cases brought before the PSBCA, contrac-

tors may recover attorney fees for work related to up to a

rate of $125 per hour;234 the allowable rate is slightly higher

for claims litigated at the U.S. Court of Federal Claims,

which applies a cost-of-living adjustment.235 In addition to

recovery of attorney fees, the EAJA a�ords recovery of vari-

ous expenses incurred in the litigation, including paralegal

fees, expert witness fees, and various other expenses.236

Contractors can recover attorney fees at market rate when

litigating in federal court if the agency acted in bad faith

during the course of the litigation.237 One such case involved

a mail delivery contract in which the sole proprietor’s ac-

cess to the mail had been rescinded because of security

concerns. After the case was �led, the agency o�ered to

restore the contractor’s access to the mail if she agreed to

waive her right to recover attorney fees. The court held that
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such tactic was bad faith conduct, because the moment the
Postal Service determined that her access to the mail should
be restored it was no longer justi�ed in contesting the case.
The court thus awarded attorney fees at the market rate for
all attorney work performed after the agency had made this
o�er.238

Guidelines

These Guidelines are intended to assist you in understand-
ing the di�erences between contracting with the Postal Ser-
vice and other federal agencies. They are not, however, a
substitute for professional representation in any speci�c
situation.

1. While the Postal Service is a federal agency, it was
created by Congress to operate in a business-like manner.
Postal o�cials often try to emulate private sector operations
and behaviors, and many have corporate-type titles, so do
not treat the agency like just another Government agency.

2. When referring to the Postal Service, do not call it the
“Post O�ce.” The term “Post O�ce” means an individual
post o�ce, not the organization as a whole.

3. Not all Postal Service procurement opportunities are
posted on FedBizOpps.gov, so make sure you are on the
agency’s radar screen. If you see a notice describing a Postal
Service purchase opportunity that may be available in the
future, reply immediately no matter how tentative the notice
appears. Once a “sources sought” notice is publicized, the
Postal Service need not publicize the purchase opportunity
later, such as upon issuance of a solicitation.

4. When the Postal Service acquires goods or services
that incorporate intellectual property, it may seek to acquire
title to intellectual property, not just unlimited rights. If you
will be developing intellectual property under a Postal Ser-
vice contract, and that intellectual property also has com-
mercial applications, you may wish to seek an alternative
arrangement in which you retain such rights. COs have the
discretion to take less than title if they believe it is in the
best interests of the Postal Service to do so.

5. Protests are called disagreements and the Postal Ser-
vice has a special internal process for considering them. Act
quickly to preserve your rights to �le a disagreement if you

have concerns over how a procurement is being conducted,

as strict timeframes apply. If your challenge to a procure-

ment action would bene�t from an independent decision-

maker or access to agency records, your better option may

be �ling a protest at the U.S. Court of Federal Claims.

6. If you do �le a disagreement with the Postal Service,

explain how the issue will prevent the Postal Service from

obtaining the best proposals and making a best value award

decision. The Postal Service can be receptive to concerns

that its procurements are inconsistent with commercial buy-

ing practices and supply chain management principles.

7. Do not assume that the postal representative who is

administering your contract, inspecting your products, or

auditing your records has any contracting authority—or is

even a postal employee. If you have not already received

one, ask for a letter setting out the delegation of authority

for the various postal representatives with whom you will

be dealing.

8. Place the legend “Privileged Business Informa-

tion—Do Not Release” on each page of your business cor-

respondence containing con�dential information. If you do,

the Postal Service must notify you of any requests it receives

for disclosure of such information and provide you with an

opportunity to explain why it should not be released.

9. Do not assume that the standard terms and condi-

tions that appear in a Postal Service solicitation or contract

are the same as those that appear in other federal agency

contracts. In addition to having its own purchasing rules, the

Postal Service has its own solicitation provisions and

contract clauses. Some of these terms are negotiable.

10. Bedrock rules such as the Cost Accounting Stan-

dards and the Federal Acquisition Regulation do not apply

to the Postal Service, but outside parties—including other

Government agencies investigating or auditing postal

contracts—are often not aware of this. You may need to ed-

ucate these entities on the di�erent standards applied by the

Postal Service.

11. If you receive a letter from the Postal Service

requesting adequate assurance of performance, make sure

that your reply is timely and fully responsive. Failure to

provide adequate assurance is grounds to terminate your

contract for default.

12. While the USPS Supplying Principles and Practices

(SPP) manual reads like a regulation, it was not issued as a

regulation. Therefore, aside from any portions of the SPP

that have been incorporated into your contract, these rules

do not have the force and e�ect of law on you. But because

the SPP is the Postal Service’s �nal written statement of its

purchasing policies, the SPP likely does bind the agency.
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